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Come Up and See Us 


B Y THE TIME this issue reaches its readers, the move to Chicago will 
have been completed, and the Society will be occupying its quarters in the 
new American Bar Center building. Our offices are in the east end of the 
third floor of the north wing of the building, facing Sixtieth Street and the Mid- 
way. They consist of four rooms —a reception room, a private office for the 
secretary-treasurer, another for an assistant secretary, and a larger general 
office and file room. 

The actual date of moving in was to be Tuesday, October 19. After 
that date, all mail for the Society should be addressed as follows: “American 
Judicature Society, 1155 East Sixtieth Street, Chicago 37, Illinois.” Mail sent 
to Ann Arbor will, of course, be forwarded to the new address. Although we 
will have a connection with the American Bar Center telephone switchboard 
for calls within the building, we will have our own number for outside calls. 
That number is Midway 3-4818 (not 3-4522 as in a previous announcement), 
and calls for the Society or its staff from out of town or from Chicago outside 
of the building should be made to that number. 

At this writing, purchase of furniture for the new offices had not been 
completed, and it was expected that temporary furniture would have to be used 
for some weeks. When the furnishing has finally been completed, photographs 
of the offices will be taken for publication in the Journat. In the meantime, 


all of our members and friends are cordially invited to visit us there on their 
next trip to Chicago. 


GLENN R. Winters, Editor 
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BETTER BRIEFS—BETTER LAW 


Rule 13(A)2 and 6 is designed to gain for 
this court, at the beginning of the appellant’s 
brief, an epitome of the case and its issues. 
It is not intended that detail should be in- 
corporated in the statement of the case, and 
clearly nothing of a controversial nature 
should be inserted in the statement. Anyone 
performing appellate work, upon picking up 
an appellant's brief, is gratified when he finds 
at the very beginning of it a short passage 
which acquaints him with the case, the 
parties to the appeal, and designates in gen- 
eral the issues submitted to the court... . 
His basic purpose should be to introduce the 
case to the reviewing court and give a suffi- 
cient background of the challenged decree or 
judgment so that the reader can cope with 
the pages that follow. Brevity is highly de- 
sirable. . . . Argument and clarifying mate- 
rial must be reserved for later pages. In the 
preparation of the statement of the case, the 
attorney for the appellant should be for the 
time being a veritable amicus curiae. He 
should forget his client and center his full 
attention upon the seven members of this 
coust. ... 

We now return to the case before us. The 
briefs, we believe, have gone beyond the 
requirements of Rule 13(A)2 and 6. With the 
exception of the one filed by the State, they 
include in the statement of the case reviews 
of evidence which are not contemplated by 
our rule. . . . Later, when the writer of the 


brief argues the assignments of error, he re- 
sorts again to some of the evidence which he 
included in the statement of the case. In this 
day of costly printing and multiplication of 
the number of appeals filed with the court, 
repetition is an evil. 


The absence of citations to the record in 
the challenged part of the brief filed by the 
respondent Moran is a serious defect. The 
author of those pages states that the facts 
which they narrate are free from dispute. 
Without attempting to be exhaustive, we 
compared some of the statements in his brief 
with corresponding parts in the brief sub- 
mitted by the appellants. In some instances 
the statements do not correspond. In _ will 
contest cases, nuances and _ inconsistencies, 
even though they do not amount to contradic- 
tions, are often important... . 


We believe that it is best to deny the mo- 
tion to strike and to postpone action upon the 
infraction of our rules until the time has 
come to tax costs... . In the meantime, we 
express the fond, but despairing, hope that 
the bar, before writing briefs, will give at 
least a glance at our rules. The sole purpose 
of our rules is to produce better briefs. We 
add that better briefs may yield better deci- 
sions and thereby in the end gain for the 
state better law.—George Rossman, J., in 
Moran v. Bank of California, Oregon Advance 
Sheets, Vol. 58, p. 657, April 21, 1954. 





“ENGLISH, MORE ENGLISH” 


Some years ago a member of our court was 
asked by a high school boy what subjects 
should be given special study by a young 
person preparing himself for the profession 
of the law. The judge replied, “There are 
three: first, English, second, more English, 
and, third, still more English.” That there is 


some basis for this observation is indicated 
by the fact that in each of our bar examina- 
tions we receive answers containing sentences 
utterly innocent of either a subject or a predi- 
cate — from students who have been through 
the grade schools, high school, college and 
law school! Some months ago I chanced to 
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sit in a seat just back of two law students 
coming to Columbus on the train to take our 
bar examination. Their conversation was loud, 
and I learned a number of very interesting 
and some rather strange facts of life. Finally, 
one student said to the other, “I wish that 
somehow during my many years of schooling 
I had learned to express myself.” To which 
the second law student replied, “Express 
yourself! Express yourself! I can’t even 
spell!” Then ensued a discussion of our ultra- 
modern theories of education. It concluded 
with this pungent indictment, “We are sup- 
posed to learn to read and spell without 
learning the alphabet. Next they will attempt 
to teach us arithmetic without learning 


figures.” 


In conducting our bar examinations we are 
not astounded when we see periods and 
commas employed in the answers, but when 
we find proper paragraphing and the cor- 
rect use of semicolons, we are inclined to 
think we may have unearthed a legal genius. 


Newton D. Baker used to say that one 
reason English is difficult to learn is that it 
is a language without synonyms. Of course 
he knew he was overstating the case, but he 
was not incorrect in emphasizing the fact that 
each word does have its own shade of mean- 


ing. 

But students are not alone in their diffi- 
culty. Legislators, practicing lawyers and 
even judges — even judges — have been known 
to share this difficulty. One day when our 


court was considering one of our many prob- 
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lems of statutory construction, a disgusted 
member volunteered the advice that we prob- 
ably could save ourselves most of that work 
if we were to supply each member of each 
legislature with a copy of some good gram- 
mar. In our state the canon or rule of con- 
struction is not, what did the legislature in- 
tend to enact, but rather, what is the mean- 
ing of that which it did enact? 


Even practicing lawyers seem to suffer an 
occasional linguistic lapse. A rural Ohio bar- 
rister was pleading a case in which his client 
sought to recover damages from a railroad 
for killing his cow. The peroration, accord- 
ing to the record, went thus: “If the train 
had been ran as it should have been, or if 
the whistle had been blew as it should have 
been, both of which they did neither, the 
cow would not have. been injured when she 


was killed.” 


What about us judges? Recently while 
perusing a certain opinion, I discovered a 
sentence containing the conjunction “and” 
thirteen times. And what shall we say about 
long opinions, long paragraphs and long sen- 
tences? Years ago there was an old Ohio 
judge who used to say that in a legal docu- 
ment there is a law suit in every sentence 
containing more than twenty-five words. 


Surely it is fair to say that anyone who has 
not learned the use of language and acquired 
the faculty of accuracy of expression should 
seek a field other than the law. —Carl V. 
Weygandt, Chief Justice, Supreme Court of 
Ohio. 
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S INCE the day of Cain and Abel, the juve- 
nile offender has been with us. The bio- 
chemistry of youth is keyed to lust, violence, 
acquisitiveness, tempestuous and _ill-con- 
sidered action. Among the costs of carrying 
youth over the decade of transition from 
childhood into the beginning of responsible 
maturity is an incalculable mass of material 
and social wreckage — damaged and wrecked 
family cars, increased insurance rates, wanton 
destruction of household, commercial and 
community property, medical bills growing 
out of carelessness and foolhardy exploits, ir- 
responsible pregnancies and births. Families, 
relatives, friends, neighbors absorb a major 
share of these costs. This situation is age-old 
and the community, in effect, has adapted 
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IRVING BEN COOPER is chief justice of the Court 
of Special Sessions of the City of New York. This 
article is a condensation of a portion of his last 
annual report. 


itself. Crime is that one-eighth of the ice- 
berg of human cussedness whose ravages are 
put down and added up in police and court 
records. 

Youth offenses are the bud stage of crimi- 
nality. They follow in the main patterns of 
adult desires. But they are less cerebral, less 
veriegated and more lusty. Behind the 
burglaries, robberies, grand and petty lar- 
cenies, rapes and destruction of property, 
lurk the images of Robin Hood and Maid 
Marion. And deep in the heart of many an 
average mature citizen, walled off as an in- 
cipient tuberculosis by protective tissue, 
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are larcenies and felonies he fortunately es- 
caped committing or being caught at red- 
handed. To consider youthful crime as some- 
thing foisted on an innocent and law-abiding 
community rather than as an aspect of its 
own thought of itself and its own action is 
to be naive beyond sanity. 


The Community’s Attitude 
Toward Youth Crime 


The public attitude and understanding of 
crime is about at the state that medicine was 
at the beginning of the 19th century. People 
still deny it in themselves, turn away from 
anyone accused or suspected, are wilfully 
ignorant of its varieties or treatments, and 
prefer to believe that it does not exist. 


The community's attitude toward youthful 
offenders, like its treatment of youth gen- 
erally, is a mixture of soft-heartedness, exas- 
peration, wounded resignation and sadistic 
pleasure in punishment. Nowhere is the 
common failing of acting first and thinking 
afterwards more evident than in our han- 
dling of the social significance of youth 
crimes; that is, of how this transitional state 
between childhood and young manhood is 
being bridged. No responsible authority op- 
erates in this field. Once a complaint is issued 
against the young offender, the good forces 
about him shrink and evil forces are alerted. 
Those he has injured are outraged, the 
parents of susceptible children become fear- 
ful, the godly draw their garments around 
them, the evil-mirided anxious for social sup- 
port welcome a convert, the police close in on 
a quarry. 

The young first offender is very aware that 
his act is not wholly atypical, and he draws 
a good deal of comfort from it. What the 
youthful offender needs at this stage is sound 
instruction about how much lawlessness the 
community will tolerate. He also needs to be 
shown the solid value of citizenship, of work, 
love, home, children, recreations. Most im- 
portant of all, he must be put in the way of 
fitting himself to obtain them. The therapy 
needed by the young offender is guidance 
and oversight in actual community processes. 
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The community must understand that the 
youthful crime situation is serious in the 
sense that in a child diphtheria, poliomyelitis 
or smallpox is serious. The child needs all 
that can be done for him —isolation for a 
time, understanding treatment, a period of 
guarded convalescence. Some diseases require 
long periods of guided physical re-educa- 
tion — in the community. The young oftender 
needs similar help. 


The only authority for this kind of moral 
re-education in the community is the court. 
Once committed to a correctional institution, 
the youth has a new status. He is forever 
identified as belonging to a class. He will al- 
most inevitably become indoctrinated with 
its folk lore. Its members will invariably exert 
pressures on him for their own purposes. 
Only in the degree that the court has the re- 
sources to decide which youths are good ma- 
terial for re-education in the community and 
what communities are sound enough in their 
standards, resources and temper to be able 
to handle the moral convalescents, can a real 


job be done. 


The Slow Learners 


Slow learners form an important propor- 
tion of youthful offenders. The slowness of 
their learning is emotional and moral rather 
than intellectual. They are not ready to re- 
pudiate the potential value which they saw in 
their offense as they planned it. They have 
heard that half of the reported crimes go 
unpunished and that less than 10 percent 
of crimes are reported. They are likely to 
have an extensive stock of instances of 
skulduggery perpetrated by the community's 
“most eminent” citizens. They have no illu- 
sions about adults, including judges and 
probation officials. They fear official power, 
but do not respect the source of that power 
nor the officers. 


Despite a good deal of teaching to the 
contrary, morality is in important part 
“muscular.” One learns to think by doing. 
The slow learner will not be convinced only 
by statistics about proportions of good men 
and women, and the availability of jobs, 
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recreation, straight-shooting and loyal pals 
and friends, honorary membership in com- 
munity institutions and affairs. He must ex- 
perience these values—and the invitations 
must meet him a little more than half way. 
He is easily rebuffed, easily scared off, easily 
bored, and eager for quick profits of this 
kind of ventures. Only as he is brought into 
relations of responsibility with people and in- 
stitutions, and so gains a realistic acquaint- 
ance with actual social norms, can be start 
to build on his new evaluation of society. 


The court must command his attention 
through the period required for him to re- 
vise his image of himself and to gain a work- 
ing foothold in the community’s life. This 
period of moral pump-priming has many ups 
and downs. The downs are frequently the 
the fault of the community — slurs, the over- 
tures of old associates, difficulties of finding 
and being accepted by new associates; lack 
of ways to earn money with which to pay, 
rather than to beat, one’s way. The court 
that through its probation department can 
carry a young first offender to the point 
where he is ready to meet life’s challenges 
“on his own” has “saved a life.” This kind of 
working on the foundation is not done 
cheaply. It costs blood and money. It very 
seldom costs as much as one year in a re- 
form school or a penitentiary, surely a bar- 
gain in moral healing. Over-punishment is 
particularly useless in dealing with youth. In- 
juries or ineptitude in the treatment of youth 
offenders can easily miseducate an entire 
generation. 


It is not impossible for a sentence to be 
a greater injustice than the criminal act. 
When a justice is beset by fear that a sen- 
‘tence he is about to impose cannot in the 
nature of things be apposite, his professional 
sense is outraged. What he wants to know is 
what kind of a person with what needs he is 
sentencing; and into what kind of an insti- 
tution or community, with what resources 
and what hazards for moral recovery, he is 
committing him. 


Today we speak less of punishment as re- 
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tributive, as deterrent, or as regenerative. We 
are more aware that the sickness of the soul 
that brought about the crime is not to be pro- 
perly treated by a given number of dollars 
in fines or of days in prison. 

These are issues that face judges as they 
approach the fateful act of sentencing. After 
interminable hours of listening to charges and 
counter-charges, quibbling and _ evasions; 
painstaking establishments of self-evident 
facts; and the final officially-established legal 
description of an act, judges often find them- 
selves merely at the beginning of what they 
should know in order to act professionally. 

What judges want to know at this point 
is: 

Why did he commit his act? Others about 
him, somewhat similarly placed, have not so 
acted. What was there in his experience to 
turn him criminal? 


What of his home, his relations with 
parents, siblings and neighbors? With social 
institutions? With peer groups? With friends 
and boon companions? 

Who has influenced him? After whom did 
he mould himself? What variety of activities 
did he participate in? 

What has work, love, marriage, parenthood 
meant to him and how has he behaved in 
these relations? 


Most important of all, what variety of op- 
portunities was open to him? Did he partici- 
pate in his culture and cherish it? Was he 
proud to be an American, a Jew, a Catholic, 
a Negro? 

What interests does he now have? What 
skills? Whom does he love? Hate? 


It is inadequate answers to these inquiries 
that pose the dilemmas of sentencing. 


Re-Education In the Community 


It must be faced: a significant measure of 
the blame for the situation in which the 
youthful defendant finds himself belongs to 
the community. He has been deprived of 
much: human interest, patience, the opening 
of doors closed when they should have been 
open, and open when they should have been 
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closed. The re-education process will now in- 
volve first a series of professional men and 
women, lawyers, judges, men of medicine, 
probation and other social service workers, 
recreation leaders and ultimately most im- 
portant of all, the men and women of the 
community organizations in and _ through 
which he must establish his revised pattern 
of living. 

The observations of the psychologist, the 
psychoanalyst and the psychiatrist will be- 
come matters of record and will be used in 
developing a group profile of a given dis- 
order. 

But even the best personality profile, with 
suggestions for therapy, is only as useful as 
the resources available to carry out its in- 
dications. We are at a stage where resources 
for description and diagnosis exceed re- 
sources for treatment. In a large number of 
cases, neither the delinquent nor the com- 
munity has funds or other resources for 
treatment. And so both are heavy losers. 

This is especially deplorable, for, aside 
from those cases where confinement to insti- 
tutional care is advisable, most youthful of- 
fenders with good moral potential can be 
treated in the community—they are the 
“morally ambulatory,” as it were. Their clinic 
is the court and its professional facilities, 
which will aid it in its socio-legal approach 
to the problems at hand. 

The starting point in his reform — a revised 
picture of himself and of society —is (1) a 
new set of interpersonal relations and (2) a 
new orientation within the community; inter- 
personal relations with men and women who 
are morally positive, socially authoritative on 
the basis of achieved position and accom- 
plish, warmly of feeling and expressing not 
only the intellectual interest of the average 
professional in a given situation, but personal 
human interest and concern for the given in- 
dividual, the delinquent. I know from my ex- 
perience that the attitude of a judge, and the 
relationship set up between defendant and 
court, followed through until the delinquent 
is discharged, can be of telling effect upon 
the progress of some youths. 
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The Delinquent Looks at Himself 


A delinquent is usually very well aware that 
he has made a mess of at least one situa- 
tion, and he suspects of others. The botched 
situation once was rosy with promise. But 
he can't live in it any longer; he must move 
on into another compelling dream. A famous 
Scotch divine once preached a very famous 
sermon entitled “The Expulsive Power of a 
New Affection.” What the deliquent needs 
above all else is that “new affection.” No one, 
least of all a disappointed delinquent, can de- 
sire forgiveness or crave “reinstatement” for 
more than a little while. What he wants is 
job status, a car, a sweetheart, wife, children, 
a house and garden. These dreams once 
lighted have a steady incandescence. 

The probation officer, like the priest, teach- 
er, doctor or lawyer is at best both symbol 
and practitioner. His art is to integrate indi- 
viduals in society. He meets his client as a 
friendly ambassador to the social order, ac- 
cepting him at his own evaluation. He points 
out the resources and explains the rules of 
the house. He arranges meetings, makes intro- 
ductions, facilitates acceptance. The proba- 
tion worker must be prepared to participate 
in recriminations and discouragements, in 
false starts, failures, hard ascents and periods 
of slow gain. He must see his client to the 
point where he can keep pace with his 
peers. 


Community Moral Health 


The health of the community lies in the 
absence of disease rather than in its re- 
sources for isolating the sick and providing 
for their cure. Crime is beginning to be 
understood as an aspect of man’s mental- 
emotional-moral nature. This nature, assailed 
by many forces both within and without his 
bodily frame, is susceptible to many infec- 
tions. Some are capable of destroying their 
victim, and, more important still, of infect- 
ing others. Public health authorities have 
learned to follow a typhoid or other “carrier” 
from state to state, even across the nation, 
once they have become aware of his exist- 
ence. We follow the determined offender 
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through his fingerprints, but not the youth 
in his most infectious stage. 

Juvenile crime is crime at the source. The 
youthful criminal may be self-infected; he has 
frequently been infected by another or he 
may have been conditioned by the mores of 
his gang or his neighborhood or even his 
family. He may even be so naive and unac- 
quainted with morality as not to be aware 
of his entrance into the age of responsibility. 

It is in the courts that the dramas behind 
the figures presented in the annual report of 
the Federal Bureau of Investigation, and in 
the local police reports on which the na- 
tional profile is based, that the significance 
of these figures unfolds and takes on life. And 
it is from the court records that cities, towns 
and villages might, if they wish, learn what 
kind of crimes are committed, who are com- 
mitting them, the conditions that breed or 
facilitate certain crimes, and the community 
phophylaxis called for to prevent (by pro- 
moting community moral health and so ca- 
pacity to resist) evil temptations. 


The Plea 


Unfortunately for many courts, the law 
now provides the tool, but not the motor and 
the “juice” to run them. They have a half- 
where they should have a _ten-horsepower 
motor. In other words, the law does not make 
it mandatory upon the community to pro- 
vide the resources needed to make valid its 
instinct to help. 

The pity of it is that there is ample good 
will in our states and cities to authorize the 
necessary appropriations. For it is not at all 
inaccurate to say that communities, like 
parents, are as yearningly afraid of youthful 
offenders as offenders are of them. The youth 
has not altogether repudiated the community, 
and the community has not altogether dis- 
owned him. Both are on the defensive. The 
youth needs assurance that he has worth and 
the power to compensate for his fault. The 
community needs assurance that the offender 
understands that he has been out of step and 
that he wants to get back into line. For the 
community, in the shape of the parents with 
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adolescent children, is all too conscious of 
the narrow line that separates their own 
youngsters from the youthful lawbreaker. 
This insight can change their attitude toward 
the courts’ functions and needs. 


Not until our courts are adequately staffed 
with the professional skills pleaded for herein, 
will we be able to identify the youthful of- 
fender with good moral potential, who can 
be safely returned to the community to line 
up with the orderly citizen, from the hair- 
trigger, perverted or psychopathic first of- 
fender who needs _ institutionalized care. 
Yes, “possibilities of murder and desperate 
love are inside all the least likely skulls.” As 
things stand now, the courts can do little to 
minimize recidivism; they cannot complete 
their mission with assurance. 


These problems, these situations, this plea 
are succinctly summed up in two brief com- 
ments by two observers. They require no 
amplification. They constitute the challenge 
to all citizens who care. The first is contem- 
porary testimony of a 19-year-old city boy: 


“Guys who don't feel like they're 
countin’, who are being shoved around, 
who feel like they are worthless to every- 
body, well, they're the guys who go out 
and try to make names for themselves 
by being big stick-up guys. It’s on ac- 
count of they feel like they are nobody.” 
The other, by one of the greatest jurists of 

our land, former Associate Justice Benjamin 
N. Cardozo of the Supreme Court of the 
United States: 


“Run your eyes over the life history 
of a man sentenced to the chair. There, 
spread before you in all its inevitable 
sequency, is a story of the rake’s pro- 
gress more implacable than any that 
was ever painted by a Hogarth. The 
Correction School, the Reformatory, Sing 
Sing, or Dannemora, and then at last 
the chair. The heavy hand of doom was 
on his head from the beginning. The sin, 
in truth, is ours—the sin of a penal 
system that leaves the victim to his fate 
when the course that he is going is 
written down so plainly... .” 





A Practicing Lawyer’s View 


of Pre-Trial 
By TRUMAN RUCKER 


iE; has been wisely said that “Courts are 
truth-seeking institutions.” 

If that be true, then every effort must be 
made by jurists and counsellors to see that 
every facility is given the courts to find the 
truth, and I think it could well be added that 
the courts likewise should be given the facili- 
ties to learn the truth expeditiously. 

Recently, while in Washington and New 
York, I became associated with lawyers in 
litigation in some of the eastern states, and 
it is not only distressing but nearly impossible 
for me to believe that the courts in that area 
are four or five years behind on their dockets. 
It seems that the lawyers have given up in 
despair and have come to the conclusion that 
there is nothing that can be done about it. 
What pre-trials are held there are considered 
a waste of time, and so far apparently noth- 
ing has been done to speed up the disposi- 
tion of litigation. 

If we are going to survive as lawyers, prac- 
ticing before common law courts and judges 
as we know them today, in contrast to ap- 
pearance before bureaus, then we must do 
something about long and unnecessary de- 
lays. 

The man that said “Justice delayed is jus- 
tice denied,” knew what he was talking about. 





TRUMAN RUCKER is a member of the bar of 
Tulsa, Okla. He was a member of a panel in a 
program on the usefulness of pre-trial in cases in- 
volving insurance law, presented by the Section of 
Judicial Administration of the American Bar Asso- 
ciation at the Atlanta regional convention. This 
article is based on his remarks on that occasion. 


I mention these delays because it is the 
firm opinion of many great lawyers and 
judges, that pre-trials properly handled are 
a very necessary process in the expeditious 
disposition of litigation. 

The very bulwark of the American system 
of life is based upon trials by juries and 
judges, but if the system that we have is not 
going to seek the truth in an expeditious 
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manner, then litigants of all types whether 
they be injured pedestrians seeking damages 
against the driver of an automobile, or 
business men seeking a solution of differences 
with other business men, will force the legis- 
lators of this country to furnish some type 
of bureau to adjudicate their differences. 

Since pre-trial, with all the imperfections 
inherent in any human endeavor, can per- 
form a function in expeditiously finding the 
truth, I respectfully assert that pre-trial, like 
matrimony, is here to stay, and we might as 
well make the most of it. 


One of the objections is that pre-trial is 
nothing more or less than pressure to secure 
settlements. 


Judges should not take this criticism lightly. 
Many lawyers feel that the judge exercises 
too much pressure on them to settle a lawsuit. 
This, by all means, should not be done. This 
is not the purpose of pre-trial. Yet, isn’t it 
true that with or without pre-trials, if the 
judge wants to exercise whatever powers he 
has to try to pressure a settlement, he can 
do so? So that is nothing wrong with the 
pre-trial system, it is just a trait of the judge. 

Another objection is that everything done 
in a pre-trial can be done in a few minutes 
before trial starts. Of course this is true. 
Therefore, it might be contended that the 
pre-trial should be held only a few minutes 
before the trial of the lawsuit. Of course this 
absurdity answers itself, for it is generally 
agreed a pre-trial held within ten days of 
trial does not give the lawyers enough time 
to secure all evidence and prepare for trial. 


I am intrigued by the argument that the 
only way you can have a successful pre-trial 
is with a judge who is endowed with the 
proper balance in his personality. In other 
words, a most unusual character. After all, 
judges are merely ordinary human beings, 
with all the abilities and frailties of human 
nature. They are neither more nor less intel- 
ligent, honest, and courageous as judges than 
they were as attorneys. A few people think 
that the moment some judge takes the oath 
of office, the Lord endows him with an 
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ability a hundred times greater than he had 
a moment before, and he has suddenly be- 
come possessed of the intellectual ability to 
know more about a lawsuit after five minutes. 
of study, than the poor, average, hard-work- 
ing lawyer who has spent six months in its 
preparation. This is utterly erroneous. We 
cannot expect judges, either federal or state, 
to be utterly lacking in any imperfections, or 
to handle anything, including pre-trials, with- 
out making an occasional mistake. If a judge 
is good enough to try a lawsuit, he is good 
enough to hold a pre-trial. There is no rea- 
son to suppose that it takes a genius to con- 
duct a pre-trial. 


It must be remembered that advocates will 
forever remain advocates, and if they did not 
have qualities of aggressiveness and an earn- 
est desire that their client prevail, they would 
lose their value as advocates. I heard a young 
lawyer, after listening at length at a bar meet- 
ing to the older lawyers extolling the virtues 
of ethics and proclaiming that everybody 
should be interested in seeing that justice 
prevails in every case, irrespective of whether 
they were the victors or the losers, speak in 
substance as follows: “I shall leave it to the 
older, fatter, and wealthier attorneys to dis- 
cuss the proper administration of justice. As 
far as 1 am concerned, I am going to use 
every legitimate and honorable means at my 
command to see that my client prevails in all 
litigation in which I represent him.” 


Therefore, in order to have a successful 
pre-trial, the judge must have not only the 
authority, but also the desire to use the 
authority, to see that the parties are fair with 
each other. It is often true in some courts 
that the parties appear at the pre-trial with 
the desire to get as much information as they 
can from the opposing party and give as little 
as they can. Fortunately, in federal courts 
with the power inherent in the trial judge, 
this rarely if ever occurs. 


The judge is the man that will determine 
the success or failure of a pre-trial hearing, 
and it is therefore incumbent that not only 
the lawyers, but more particularly the judges, 
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be educated upon not only the method of pre- 
trial, but the value of it. 

It would be far too presumptuous for me to 
indicate any post-graduate course a judge 
should take, for I have enough trouble with 
judges as it is without being designated as a 
lawyer who suggested that judges should 
have a little more education. 

But, as far as attorneys are concerned, I 
believe that by institutes that are held in 
various parts of the country, such as the Law- 
Science Institute sponsored by the University 
of Texas, and which regularly meets in places 
such as San Francisco, Los Angeles, Chicago, 
and New York, and educational programs 
presented at county, state and American Bar 
meetings, that lawyers can be sold on the 
value of pre-trials. After all, let us not forget 
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that lawyers are essentially advocates. They 
want their client to win his lawsuit. Yet they 
realize we must maintain our system of 
jurisprudence. 

One of the finest places to start lawyers 
thinking along those lines is in law school. 
The man who said it is difficult to teach old 
dogs new tricks realized that a habit or cus- 
tom once formed, or a practice followed over 
a number of years is difficult to change. This 
is no particular criticism of the older judges 
or the older lawyers, but a fundamental fact 
of life. 

Therefore, let the law students be impressed 
with the idea that pre-trial will facilitate an 
expeditious and honorable termination of liti- 
gation, and should become a constantly-used 
arm of our judicial system. 





Pre-Trial Practice and 


Procedure in Bankruptcy Hearings 


[ N THE twenty-two years that I have been 
a referee 1 have operated on the principle 
that next to war, litigation is the largest 
single item of preventable waste. If the ag- 
gregate loss to the nation through the neces- 
sitv of referring to courts the trial of dis- 
putes arising in business transactions could 
be computed accurately it would stagger the 
imagination. 

Believing in the necessity of adjusting dif- 
ferences, if possible, or, if not, shortening the 
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a paper prepared by him for delivery at the 
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By IRWIN KURTZ 


trial of issues, I have been carrying out a 
set of practices since I have been a referee. 


I realize that there are some who feel that 
it is not the primary duty of the courts to 
settle cases, rather it is their duty to hear 
evidence; they also feel that it is not the 
function of the courts to aid the parties in 
consummating settlements, but with this line 
of thinking I strongly disagree. I feel that 
the interests cf all litigants are furthered by 
effecting settlements and_ relieving 
burdened and delayed calendars. 


over- 


I have made it a rule that all motion papers 
are to be filed in my office at least two days 
before a hearing, and that answering affi- 
davits or an answer be also filed at the same 
time. This gives me an opportunity to find 
out in advance of hearing what all the shoot- 
ing is about, and to find out what are the 
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real differences. This method also gives me 
an opportunity to examine into the law on 
the issues. 

On the day that the matter first appears 
on my calendar I inquire whether any steps 
have been taken to adjust the matter. If no 
steps have been taken, I suggest that both 
attorneys appear with their clients on an 
adjourned date so that we can boil down 
the issues and, if possible, adjust the matter. 
I insist that principals be present because I 
have found that if the lawyers have to report 
back to the parties involved in the matter, 
it often results in a lack of agreement. 

If the attorneys for the trustee have full 
authority to act for their client, it is not 
necessary for the trustee to be present but if 
the matter at issue is important and there is 
a committee, I request that they be present 
either by an authorized representative or by 
a majority of the committee. I announce that 
there will be no trial of the issues on the 
day of this hearing and if necessary I will fix 
a date for the trial at the conclusion of the 
conference. 


Informal Conferences 


I usually hold these conferences around a 
large table in my chambers. I think it is a 
mistake for the referee to conduct. them in 
the court-room from the bench. Many lay- 
men and some lawyers are awed by a judi- 
cial officer, even though he is not robed, and, 
therefore, will not talk freely. 

When the parties are all assembled I in- 
form them that they can smoke, if they de- 
sire. Even though I have never smoked my- 
self, I find that smoking has the effect of 
quieting the nerves of many people, and 
creates a more relaxed atmosphere. I carry 
the ball from the inception of the conference. 

If the matter is one that involves a small 
amount of money, I observe that it appears 
to me that this question can be aptly de- 
scribed by an old farmer's expression “This 
is more harness than horse.” I then remark 
that the only sure thing in litigation is the 
expense, and then I observe that some wise 
man in the dim past has said that “litigation 
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is a machine in which you go in a pig and 
come out a sausage.” 

We then proceed in an informal manner 
to discuss the issues of fact involved. I try to 
avoid discussing the issues of law as much as 
possible, because if the lawyers enter into 
such a discussion, there will be no end to it. 
I point out the expense of the litigation, the 
stenographer’s minutes, fee on petition to 
review, the cost of possible appeal to the 
circuit court and additional counsel fees. | 
listen patiently to the comments of lawyers 
and laymen and I then read them an excerpt 
from one of Winston Churchill’s books where- 
in he summed up the subject in these 
eloquent words: 


“Thus we had arrived at those broad 
happy uplands where everything is 
settled for the greatest good of the great- 
est number by the common sense of most 
after the consultation of all.” 


After I have let all the parties discuss all 
their differences and we are down to the 
point where at my suggestion, the trustee’s 
attorney states the amount he would recom- 
mend, and the respondent states his position, 
I inquire whether both parties will agree that 
I should act as arbitrator. I stress at this point 
that I will not be offended if this offer to 
arbitrate is rejected. I tell them if the offer 
is accepted, I will fix the amount and both 
parties must abide by my decision with no 
right of appeal. I then state a definition of 
a compromise, as follows: “A deal in which 
two people get what neither of them wanted.” 

In my long experience along these lines I 
have had a tremendous percentage of suc- 
cessful terminations. It is a very rare occa- 
sion indeed when both parties do not con- 
sent to my proposal. 

All of the above procedure is without a 
record being taken. 


When the parties agree to my suggested 
arbitration I send for my reporter. I dictate 
the appearances, a short statement of the 
matter in dispute, and a statement that both 
sides have agreed to accept my decision as 
arbitrator. 
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I then pause and place upon the record 
that I have correctly stated the agreement of 
all the parties, I then announce my decision 
and direct that an order be entered in ac- 
cordance therewith. I have found it neces- 
sary to make an immediate decision while the 
parties are in a concilatory mood, in other 
words, strike while the iron is hot. 


By the above procedure I have saved 
countless hours of trials, saved creditors a 
tremendous number of dollars, and myself 
countless headaches. 


Handling of Discharges 


Along this line of discussion, I believe my 
method of handling discharges will be of in- 
terest. I wait until I have a number of cases 
ready for discharge. I then fix a date which 
will be the last day for filing of specifica- 
tions in all the cases involved. My office sends 
out the required notices to creditors, and 
when the day comes I hold a regular calen- 
dar call. 


These discharge calendars are attended by 
many layman creditors and lawyers who are 
not familiar with the bankruptcy practice. 


I deliver a fifteen minute lecture defining 
the purpose of bankruptcy, to give an honest 
bankrupt the right to cast aside the burden 
of his debts. I inform them that specifica- 
tions must be within the frame-work of Sec- 
tion 14. I couch my entire address in non- 
legal language. I point out that the mere 
fact that they will receive nothing on their 
debts is not a ground for opposing a dis- 
charge. I point out that under the decisions 
in the Second Circuit, the question as to 
whether or not a debt is dischargeable under 
Section 17 is not a ground for filing a speci- 
fication, but that question must be deter- 
mined in the State courts after a bankrupt’s 
discharge. 


I point out that the commission of a crime 
other than under the bankruptcy act is not 
a bar to a discharge. I inform them as to 
the expense of filing specifications, such as 
filing fee to clerk, necessity for making a de- 
posit for reporter's minutes. I then ask for 
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questions and try to answer them, and then 
proceed to call the calendar. 


By the method set forth above I have 
found that many less specifications are filed 
because some objectors are convinced that 
contemplated specifications could not possi- 
bly be sustained. 


If specifications are filed on the call, I 
examine them, and if they are improper, I 
hear arguments, including motions to dis- 
miss. Some specifications are based solely on 
the fact that a creditor's dischargeable debt 
has not been paid. 


If specifications are filed containing a num- 
ber of separate specifications, at the time of 
the trial I call attorneys up to the bench. 
I point out that if I sustain one specification 
it bars bankrupt’s discharge just as surely as 
if there was proof on other specifications, and 
I suggest a stipulation be agreed to on the 
record. This will provide that the party filing 
the specifications shall elect to proceed to 
try one of them. If he succeeds on that one, 
that the order denying the discharge shall 
provide that in the event of an appeal and 
reversal he shall be permitted to come back 
and try any or all of the other specifications. 


While this method might seem to be tak- 
ing too many bites of the same apple, most 
of these trials involve merely questions of 
fact. The General Orders provide that the 
District Judge shall not reverse the referee 
who has seen the witnesses and judged their 
credibility, unless his findings are clearly 
erroneous. See General Order 47. 


If the evidence on the first specification is 
not sustained, the moving party can proceed 
to try another specification until either one 
is sustained or all are found not a bar to the 
discharge. 


This method has greatly diminished the 
length of these trials and saved many dollars 
of reporters’ bills. 

I have been using this method on trials of 
specifications for many years, and I can re- 
call just one case where the judge reversed 
my findings and sent the case back for a trial 
on the other specifications. 








A Pre-Trial 


Statement 


IRA W. JAYNE is presiding judge of the Wayne 
County Circuit Court, Detroit, and is regarded as the 
originator of pre-trial in its present-day form and 
application. 


Tue following pre-trial statement of an 
actual case heard before the Honorable Ira 
W. Jayne, circuit judge, Wayne County 
( Detroit ), Michigan, on April 8, 1954, vividly 
portrays what can be done toward saving 
the time of court and counsel by effective 
use of pre-trial with cooperation of the at- 
torneys: 








This lawsuit is a so-called passenger case 
against the Department of Street Railways. 

At the pre-trial hearing, counsel stipulate 
that the plaintiff was a paying passenger on 
one of the vehicles owned and operated by 
the defendant. 


They further stipulate that on the 19th 
day of December, 1951, at about 11:45 p.m., 
while the defendant was operating one of 
its electric trolley buses in a northwesterly 
direction on Grand River Avenue in the City 
of Detroit near the intersection with Pine- 
hurst, that the plaintiff fell while a passen- 
ger in the bus somewhere between the time 
he boarded the bus at the intersection of 
Pinehurst and Lesure. 


The plaintiff contends that the cause of 
his fall and resultant injury was the negligent 
conduct of the driver of*the vehicle, which 
the defendant denies, which raises the prin- 
cipal issue of law and fact for the trial 
court. 

Pre-trial Exhibit A is a statement of Dr. 
Alvis D. Finch, which the parties stipulate 
shall be received in evidence in lieu of his 
appearance as a witness, it being what the 
doctor would testify to if he did appear. 


Counsel further stipulate that the following 
bills were incurred as a result of this accident 
and that their reasonableness is admitted if 
the defendant is held liable on the main 
issue: Receiving Hospital, $34.00. Mt. Carmel 
Hospital, $330.05. Dr. Finch, $150.00. 


Pre-trial Exhibit B is stipulated to be a 
report of the United States Weather Bureau 
of the day in question. 


It is further stipulated that the plaintiff is 
an employee of the New York Central Rail- 
road and that the records of his employer 
show that in November, 1951, he earned 
$464; in December, $344; that he was unem- 
ployed January, February, March and April; 
in May he returned to work and earned 
$300; and in June he went back at his full 
pay. 

Counsel further stipulate that the plain- 
tiff has made a full recovery and there is no 
claim for permanent disability in his mea- 
sure of damages. 


Jury has been demanded. 
Probably take a day to try. 
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Judicial Administration 
Legislative Summary 








Organization of Courts 


A recommendation for a complete redraft 
of the judicial section of the Florida State 
constitution is being considered by the State 
Judicial Council. The council, consisting of 
nine laymen and eight lawyers, was created 
by the 1953 state legislature to conduct a 
continuing study of the state’s judicial sys- 
tem, and is headed by Supreme Court Jus- 
tice Elwyn Thomas. In its first annual report 
the council revealed it had decided to draw 
up a complete revision of the state’s basic 
judicial laws and also to draft a new consti- 
tutional section pertaining to methods of ap- 
pealing cases from one court to another. 
Which plan of several will eventually be 
recommended to the legislature has not yet 
been decided. 


Comprehensive reorganization of the en- 
tire court system in Texas was proposed by 
the special constitutional revision committee 
of the state bar in a report prepared for sub- 
mission to the bar’s annual meeting. The plan 
envisions consolidation of the court of cri- 
minal appeals and the state supreme court 
into a powerful new state supreme court with 
broad administrative powers. Some courts, 
including justice of the peace courts, might 
be abolished. Judges for district and county 
courts — which the supreme court could 
create or eliminate as it believed the need 
existed — would be elected for six-year 
terms. The state supreme court would be the 
judicial, executive and administrative head 
of the state’s entire court system. To expedite 
administrative functions, the supreme court 
would have authority to create the office of 
administrative director with an adequate 
staff and facilities. 


A grand jury report handed up in Balti- 
more recommended the creation there of a 


new Court of Family Relations to cope with 
the increasing and related problems of broken 
homes and juvenile delinquency. Emphasiz- 
ing the need for a “family court,” the jury 
said the increasing delinquency of minors had 
brought “the whole question of family insta- 
bility in Baltimore into sharp focus.” 


Recorder's judges in Detroit (Michigan) 
went on record at their monthly meeting in 
September as favoring the establishment of 
a youth court as a division of the present 
court. The judges followed up their unani- 
mous vote with the appointment of Judge 
W. McKay Skillman as chairman of a com- 
mittee to study a youth court. Judge Skillman 
told the monthly judges’ meeting that a 
youth. court, separating young offenders from 
adult criminals, would present a more posi- 
tive approach to the problem of youthful 
crime. He said he would name another judge 
to study a youth court in Baltimore, which 
could serve as a model for a Detroit Court. 


A proposed state constitutional amendment 
being submitted to the Minnesota electorate 
in November to permit the state legislature 
to create special juvenile courts has been en- 
dorsed by the Minnesota Juvenile Court 
Judges Association. A similar ballot proposal 
was defeated in 1952. Under present state 
constitutional limitations, juvenile cases are 
handled by district court judges in the Twin 
Cities and Duluth. In other areas they are 
handled by probate court judges. 


Louisiana’s legislature approved for sub- 
mission to the voters in November a pro- 
posed state constitutional amendment to per- 
mit the establishment of a “family court” 
within the 19th judicial district framework 
in Baton Rouge. Similar to children’s courts 
now functioning in Shreveport and New 
Orleans, the proposed new court would have 
jurisdiction over all suits, except capital 
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crimes, involving minors under 17, and also 
cases of adoption, divorces, separation, deser- 
tion and non-support. The bill, which was 
sponsored by the Baton Rouge delegation, 
calls for one judge possessing the same quali- 
fications as a district judge and elected for 
the same term. 


Failing of enactment in the now-adjourned 
Massachusetts legislature were bills backed 
by Governor Herter to create a nine-court 
juvenile circuit system and to reorganize the 
district court system in the state by designa- 
tion of 37 full-time courts with 48 full-time 
judges. The proposed district court system 
reorganization was rejected after last-minute 
criticism from Norman MacDonald, executive 
director of the Massachusetts Taxpayers As- 
sociation, who said “ii fell far short of re- 
quirements for a fair and equitable reorgani- 
zation of the state’s lower court system.” The 
proposal was ordered to a study by a recess 
commission. 


Governor Shivers has announced that he 
will urge the 1955 Texas legislature to create 
a state board for redistricting courts and 
Congressional seats. Texas district courts, 
now totaling more than 130, have never been 
revised, despite repeated suggestions that it 
be done. Study committees have found that 
some courts have too much work while others 
have much idle time. 


Criminal Justice Study 


As a result of a recommendation of the 
Judicial Conference last June New Jersey’s 
Supreme Court appointed State Attorney 
General Grover C. Richman, Jr., to serve as 
chairman of a special committee for the im- 
provement of the administration of criminal 
justice in that state. The Conference found 
that one of the principal difficulties is a divi- 
sion of responsibility for law enforcement 
among numerous government agencies. 


Judicial Selection 


A plan to exempt California superior and 
municipal court judges from going on the 
ballot for reelection unless specific opposition 
developed agsinst them has been suggested 
by Assemblyman Charles J. Conrad, who 
heads the Assembly committee on elections 
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and reapportionment. Mr. Conrad announced 
that he intends to introduce a state consti- 
tutional amendment along those lines in the 
1955 state legislative session. He states that 
this will in no way prevent any qualified in- 
dividual from running for these judgeships 
who files nomination papers in the regular 
manner. 


Judicial Salaries 


A bill to increase the salaries of justices 
of the Supreme Court of New Jersey, the 
Superior Court and county court judges in 
counties with more than one judge was given 
final. passage by the legislature and sent to 
the governor for signature. Under the bill, 
the chief justice’s salary will go from $25,000 
to $27,500; the associate justices will be 
raised from $24,000 to $26,500; Superior Court 
judges will move from $20,000 to $22,500, and 
county judges in counties with more than one 
judge will get a boost from $16,000 to 
$18,500. 


In our June issue we stated that a bill to 
increase the salaries of the nine justices of 
the Mississippi Supreme Court was defeated. 
To the contrary, that bill was approved by 
the governor and became effective July Ist. 
The chief justice’s salary has been raised 
from $11,000 to $13,500 and the justices from 
$11,000 to $12,500. Governor White also 


. signed into law a measure enacted by a spe- 


cial state legislative session to increase the 
salaries of circuit and chancery judges from 
$7,500 to $9,000 a year. 


Michigan Attorney General Frank G. Mill- 
ard has ruled that the state may not reduce 
the salary of circuit judges if a county raises 
the judges above the $22,500 combined 
state-county total fixed by the state legisla- 
tion. A measure enacted by the 1950 legisla- 
ture increased circuit judges’ state salaries 
from $9,000 a year to $12,500, with the 
proviso that the counties where the judges 
sit may not pay the judges more than $10,000 
additional. 


Despite a last minute effort to get a Senate 
vote on the Judicial-Congressional Salary Bill 
at the recently adjourned session of Con- 
gress, the bill was not brought on for vote 
in either the Senate or the House during the 
83rd Congress. The salary increase bill is to 
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be brought up for vote early in the session Bench and Bar Calendar—— 


convening in January, 1955. 


Retirement of Judges 


The Judiciary Committee of the House of 
Representatives killed a proposed constitu- 
tional amendment that would fix the size 
of the Supreme Court at nine members and 
require the justices to retire at the age of 
75. The vote was 11 to 8. In May the Senate 
approved the proposal 59 to 19. One reason 
for “tabling” the proposed amendment was 
that the questions involved were deemed too 
far-reaching for hasty consideration during 
the drive to adjourn Congress. House Bill No. 
28 which establishes a retirement program 
for Kentucky circuit judges was enacted into 
law to become effective last July 1st. Under 
the bill a person who has reached his sixtieth 
birthday, has had ten years service prior to 
the effective date of the bill and who has 
contributed for a minimum of two years to the 
special fund shall be eligible for compensa- 
tion. Each judge will be paid $3,500 plus $150 
for each year of service in excess of ten 
years, provided that the number of years 
of service to be used in computing the com- 
pensation payable shall not exceed twenty. 
Each circuit judge shall contribute into the 
retirement fund an amount equal to two per- 
cent of his annual salary. 


Miscellaneous 


A bill sponsored by the Judicial Council 
of Kentucky was enacted into law recently 
which made some long needed changes in 
the qualification and selection of jurors in 
that state. 


A move to ask the next session of the Wis- 
consin legislature to authorize an increase in 
district court fees in Milwaukee was approved 
by the Milwaukee Common Council. Legis- 
lation to put the higher fees into effect will 
be drafted by the Milwaukee city attorney's 
office for introduction in the 1955 state legis- 
lature. 


The 1954 session of the Mississippi legisla- 
ture enacted the Uniform Reciprocal En- 
forcement of Support Act. With the approval 
of this act by the governor, forty-seven states 
have adopted reciprocal support laws. 





October 


21-22—Nebraska State Bar Association, Omaha. 
22 —North Carolina State Bar, Raleigh. 


November 


7-10—National Municipal League, Kansas City, 
Mo. 


10-13—National Legal Aid Conference, New 
Orleans, La. 


17-20-—Oklahoma Bar Association, Tulsa. 


December 


t —Second Annual Conference on the Na- 
tural Law, Guild of Catholic Lawyers, 
New York, N. Y. 


January, 1955 


19-21—Pennsylvania Bar Association, Pitts- 
burgh. 

24-28—Traffic Institute, University of Cali- 
fornia, Berkeley, Calif. 

26-29—New York Siate Bar Association. New 
York City. 


February 


17-19—Indiana State Bar Association, Indian- 
apolis. 

21-22—A.B.A. House of Delegates Mid-Year 
Meeting, Chicago, III. 


April 
13-16—A.B.A. regional meeting, Phoenix, Ariz. 
May 
19-21—Bar Association of the State of Kansas, 
Hutchinson. 
June 
8-11—A.B.A. regional meeting, Cincinnati, 
a. Bar Association, Bedford 
Springs. 
July 
21-23—Alabama State Bar, Mobile. 
August 
eet “mee Bar Association, Philadelphia, 
a. 
November 


27-30—A.B.A. regional meeting, New Orleans, 
La. 














Is Your Association 


Using Its Past Presidents? 


Mr. T. J. Byrne of Prescott, Arizona, past 
president of the State Bar of Arizona, writes 
that that organization is in the process of 
determining whether or not past presidents 
shall be put out to pasture, or assigned some 
activity which will not endanger high blood 
pressure. In that connection, Mr. Byrne has 
compiled the following useful summary of 
the practices of all the state bar associations 
relating to their past presidents. 

From this table it appears that in twenty- 
one of the states nothing specific is done to 
recognize or utilize the past presidents. In 
a dozeu more they only get together once a 
vear to enjoy each other’s company. 

In Michigan, Nebraska and Rhode Island 
this reunion is held along with the mem- 
bers of the current governing board, and al- 
though it is primarily a social occasion there 
is no doubt opportunity for exchange of 
ideas. In Delaware and Michigan the presi- 
dent in power has gone a little farther and 
give specific assignments to past presidents. 

Systematic utilization of the experience 
and know-how of past presidents is provided 
for in the organization or settled practices 
of the rest of the state bar associations. In 
Minnesota and New Jersey the immediate 
past president is a member of the governing 
board, and we think the same is true of some 
more of the states which did not so report. 
In Washington the immediate past president 
becomes chairman of an important standing 
committee. In Ohio, Pennsylvania and Texas, 
the past presidents as a group are regularly 
given important responsibilities. 

Finally, in Illinois, Maryland, Massachu- 
setts, New York and Oklahoma, the past 
presidents are automatically members of the 
organization’s governing house or board, in 
some instances with, and in some instances 
without, vote. All past presidents of the 
American Bar Association are full voting 
members of its House of Delegates for life. 


Perhaps the most important step in recent 
years toward making adequate use of past 
presidents of bar associations has been the 
establishment about five years ago of the 
nation-wide Conference of Bar Association 
Presidents and the subsequent setting up of 
similar state-wide organizations within many 
of the states. Although nominally organiza- 
tions of presidents, actually the current presi- 
dents are too busy with the affairs of their 
organizations to devote much of their time 
to the conferences, and their activities are 
largely carried on by past presidents. This is 
of great benefit to the active presidents, and 
they, in turn, are enabled to pass on the bene- 
fit of their experience to their successors. 


STATUS OF PAST PRESIDENTS 
OF STATE BAR ASSOCIATIONS 


Alabama — No organization. Breakfast for 
past presidents at annual meeting. 

Arizona — No organization. Dinner for past 
presidents at annual meeting. 

Arkansas — No organization, no activity. 

California —No organization, no activity. 

Colorado —No_ organization. Practice at 
annual meeting for a past president in rota- 
tion to give cocktail and dinner party. 

Connecticut — No organization, no activity. 

Delaware — No organization. Present presi- 
dent has appointed five past presidents as 
an executive committee to advise on associa- 
tion matters. 

Florida — No organization, no activity. 

Georgia — No organization, no activity. 

Idaho — No organization, no activity. 

Illinois — Provision in by-laws that all past 
presidents are members of governing board 
for life without voting power. 

Indiana — Last five presidents serve in 
Scope and Correlation Committee, which 
meets with Board of Management to give 
benefit of their experience and advice. 

Iowa — No organization, no activity. 
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Kansas — No organization. Past presidents 
and wives have dinner at annual meeting. 

Kentucky — No organization. Have a break- 
fast at annual meeting. 

Louisiana — No organization, no activity. 

Maine — No organization, no activity. 

Maryland — No organization. Past _presi- 
dents maintain deep interest in association 
activities. They are members of Executive 
Council, which is charged with running busi- 
ness of Association between its general and 
special meetings. 

Massachusetts — No organization. Past pres- 
idents are ex-officio members of Board of 
Delegates. 

Michigan —No_ organization. Many past 
presidents attend dinner of Commissioners at 
conclusion of annual meeting given in honor 
of the retiring president. During past two 
years, a blue ribbon committee of six past 
presidents studied federal judicial manpower. 

Minnesota —No_ organization. Executive 
Committee is composed of four elected offi- 
cers, plus the immediate past president, who 
also serves for two years after his term ex- 
pires, on Board of Governors. 

Mississippi — Past presidents have a break- 
fast at annual meeting. Several years ago 
drew up some by-laws whereby the oldest 
member became president and youngest be- 
came the secretary. 

Missouri — No organization, no activity. 

Montana — No organization, no activity. 

Nebraska —No_ organization. Incumbent 
president invites all past presidents, officers 
and members of Executive Council, to a 
dinner on day preceding annual meeting. 

New Hampshire — No organization, no ac- 
tivity. 

New Jersey — Immediate past president is 
member of Board of Trustees. All past presi- 
dents are members of General Council. 

Nevada — No organization, no activity. 

New Mexico —No formal organization. A 
past presidents club was formed two years 
ago, the activities of which have been con- 
fined to a luncheon during annual meeting. 

New York—No organization. Past presi- 
dents to continue on Executive Committee. 
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North Carolina — No organization, no ac- 
tivity. 

North Dakota—No organization, no ac- 
tivity. 

Ohio —No_ organization. Past presidents. 
along with present members of Executive 
Committee, constitute the trustees and mem- 
bers of the Ohio State Bar Association Foun- 
dation, which holds at least one formal meet- 
ing each year, in connection with annual 
meeting of state bar association. They are 
also members of an informal group known 
as the Executive Committee Alumni. 

Oklahoma — No organization. Past presi- 
dents are members of Bar House of Delegates. 

Oregon — No organization. Hold annual no- 
host dinner on the evening before annual 
meeting of bar, wives being invited. 

Pennsylvania — No organization. Past presi- 
dents act as nominating committee of Asso- 
ciation under chairmanship of immediate 
past president. They act informally as a group 
of “elder statesmen” and have, in past, made 
many excellent suggestions in connection with 
work of association. 

Rhode Island — No organization. For past 
four years, Executive Committee has held a 
yearly dinner meeting with past presidents. 

South Carolina — No organization, no ac- 
tivity. 

South Dakota —No organization, no ac- 
tivity. 

Tennessee — No organization, no activity. 

Texas —No organization. Loosely associ- 
ated together on informal basis. Past presi- 
dents are considered as members of Ex- 
Directors’ Association, which gets together at 
annual convention for cocktail party. It is 
customary for past president in the conven- 
tion city to give a breakfast for past presi- 
dents during the convention. 

Utah — No organization, no activity. 

Vermont — No organization, no activity. 

Virginia — No organization, no activity. 

Washington — No organization. At end of 
president's one-year term, he is appointed 
chairman of the Committee on Ethics. 


(Continued on page 92) 








“He Saw The Witnesses’ 


When there is an appeal in an equity case 
or in certain other matters the appellate 
court frequently, indeed usually dismisses 
the appeal with the cliche, “We cannot say 
that the lower court judge was clearly wrong. 
He saw the witnesses.” Then follows an 
equally trite sentence explaining that since 
the lower court saw and heard the witnesses 
it was in a better position to pass upon the 
reliability of the testimony. 


It may come as a shock to some of the 
older lawyers to be informed that modern 
science regards seeing the witnesses and 
hearing them as very little, if any, help in 
determining their veracity. That expert 
criminologist, William Shakespeare, makes 
Duncan say, “There is no art to tell the 
mind’s construction in the face.” And the psy- 
chologists agree with him. A “shifty eye” 
usually means nothing but shyness. A restless 
manner is simply a restless manner. Hesita- 
tion indicates, as often as not, an effort to 
be accurate. An “evil look” is what you see 
on the faces of Socrates, Darwin, and a large 
proportion of myopic or cross-eyed professors 
of law and other subjects who are relatively 
harmless. 


Experienced and _ skillful advocates will 
tell you that they have special ways of spot- 
ting a perjurer, but upon cross-examination 
it will be found that they actually base their 
opinion on testimony. Max Steuer said in an 
interview that when a witness rubs his upper 
lip he is lying. Obviously this is an unsafe 
generalization. If a judge or referee reported 


By WILLIAM M. BLATT 


that he was guided by any such formula he 
would be promptly and properly reversed. 
And so with toe-wiggling (in India), “turn- 
ing pale”, “hemming and hawing’, and other 
old wives’ tales. Anyone who has tried cases, 
on the other hand, knows that a witness who 
looks you straight in the face and talks in a 
clear, even voice may be a congenital pre- 
varicator. Foreign countries do not apparently 
share our belief in the importance of seeing 
and hearing the witness. I have seen cases 
tried on appeal in Italy and France in which 
the written record was read in open court to 


the judges and promptly reversed by them. 


Prevaricators are spotted by judges and 
juries by self-contradiction and inconsistency 
but not by their voices or appearances. Ex- 
amples: insistence on a speed of ten miles 
an hour in a head-on collision case; drink- 
ing only two beers (the usual admission) in 
an arrest for drunken driving; long periods in 
bed following slight contusions; insistence 
that the witness was on the right side of the 
road notwithstanding long skidmarks on the 
left made by the car he was driving; state- 
ments by both plaintiff and defendant that 
each was in the intersection before the other 
though one car was damaged on the side and 
the other in front; testimony differing essen- 
tially from written statements by the same 
witness made just after the accident. And 
so on ad infinitum. These are the real bases 
for disbelief. And these are in the record for 
the reviewing court to read. Sometimes the 
contradictions are absurdly incredible — de- 
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scriptions of objects which never existed, 
such as lights and cross-walks and side 
streets, observation through brick walls or in 
pitch darkness, identification of people at 
great distances and for only seconds or seen 
from the rear or from above. These are 
numerous, and again are clear in the record, 
sometimes clearer than in the court-room. 

One suspects that refusal to reverse on the 
ground that the lower court judge was con- 
fronted by the witnesses is only a convenient 
formula for distrust of the whole process Re- 
view of facts from the printed record lacks 
the drama which in turn creates the alertness 
of a judge or jury at a real trial. Reading a 
record is tedious. The reader may grow weary 
and overlook points. The highlights are not 
obvious, emphasis does not exist, and this 
adds to the tedium and subtracts from the 
attention. These objections may be overcome 
by extra effort and stimulus but at best it is 
an unpleasant and time-consuming chore and 
one which the upper court is tempted to dis- 
courage and avoid. 

Fifty years ago many cases were appealed 
on the facts to a higher tribunal and retried. 
Today most of these appeals have been elimi- 
nated. Where there is a trial without jury, 
the right to appeal to a jury is prevented in 
some states by making the non-jury trial an 
election and a waiver. Logical enough, to be 
sure, but logic is not enough. There is the 
question of justice. Is the right to appeal on 
the facts an essential of justice? 

That it is may be suggested by the reluc- 
tance of legislatures to deprive a defendant 
ot a jury trial in criminal cases even though 
he has had a hearing before a judge. He can, 
of course, waive jury, even in felony. But 
what state insists that he can waive it by 
submitting to trial in a lower court? I know 
of none. Curiously he can waive jury in the 
upper court usually, except in murder trials, 
yet grave doubts have been expressed by high 
authorities on the validity of such waiver. 

In civil cases juries are easily waived. In- 
deed they are often, in some states, always 
and conclusively waived unless claimed in 
time, and in either case only one trial is al- 
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lowed, unless the judgment is reversed for 
error of law. In certain special matters (pro- 
bate, equity) an appeal on the printed 
record is sometimes permitted, but we come 
back to my opening statement that such an 
appeal is not much more than a futile ges- 
ture. In Massachusetts a true reversal of a 
finding of fact in the record of a lower court 
does not, so far as I could find, exist. 

Here we have, I believe, one of those 
subtle changes in the pattern of the law 
which partly destroys the original design, 
not merely in detail but in the symmetry of 
the whole scheme. For the appeal is an 
ancient primal element of justice. It is a 
recognition of the fact that any finding is - 
liable to be faulty. The tribunal, judge or 
jury, may have been swayed by local preju- 
dices, personal policies, forgetfulness, bad 
reasoning, misapplications of the law which 
do not appear of record, but most of all by 
slovently, imperfect, unskillful or incomplete 
presentation of the evidence by counsel. The 
last danger (incomplete evidence) is recog- 
nized by the rule allowing a retrial for 
newly discovered evidence, but all the others 
are equally common and result in similar 
paralysis of justice. In ancient days the ap- 
peal was to a higher and more powerful 
tribunal, one not afraid to ignore precedent 
or to act boldly. The king and the chancellor 
were the final authorities and they stood 
ready to hear cases. Today hard cases go the 
way of other cases whether the hardness be 
of fact or of law. “Hard cases make ship- 
wreck of principles”, but they also make 
shipwreck of justice. 

The remedy? TWO TRIALS when either 
of the parties wants them. The objections? 
Expense, strain, duplication of effort and 
loss of time. Not necessarily, as will be seen 
below. Even if it were true, a closer approxi- 
mation to an equitable result would be worth 
the sacrifices. In the second trial an unfore- 
seen piece of evidence, perhaps fabricated, 
which appeared in the first trial can be dis- 
credited by other evidence obtained during 
the hiatus before the second trial. Local and 
personal leanings can be neutralized. Even 
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honest and intelligent judges have such lean- 
ings, conscious or unconscious, and jurors 
more so. Some are truculently political. Some 
make snap judgments. Some are narrow 
about certain groups. Some are pro-labor at 
heart, some are pro-employer, and their con- 
clusions of fact are slanted. To err, as some- 
one has said, is human. To admit it, as some 
one else has said, “ain’t”. 


But is it certain that the two permitted 
trials would take more time and cost more 
than one? Believe it or not there is evidence 
to the contrary. In Massachusetts in 1953 and 
for several years prior thereto a period of five 
years or more normally elapsed between the 
entry of a case in the jury court and the 
actual trial. The public grew dissatisfied. The 
courts expressed sympathy but could think 
of no practical remedy. So the chamber of 
commerce thought of a remedy. A committee, 
headed by the retired president of Harvard 
University, Dr. A. Lawrence Lowell, suggested 
that all motor tort cases (nine tenths of the 
docket) be referred to “auditors” who would 
hear the evidence and report their findings 
to the court. Then, since litigants could not 
be deprived of their right to a jury, either 
party could ask for a jury trial and get it. 
The report of the auditor could be introduced 
at the trial by either party and be prima facie 
evidence. The courts demurred. How could 
two trials instead of one shorten the list? 
Dr. Lowell persisted. The courts resisted. 
Some of the judges took the chamber’s side. 
Then, possibly more to demonstrate a 
reductio ad absurdum than for any other 
reason, it was tried. And lo, more than ninety 
per cent of the auditors’ findings were never 
appealed. The list melted so fast that after 
seven years it had almost disappeared. Quod 
erat demonstrandum. 


Perhaps it is too extreme to say that with- 
out an appeal there is no justice, but certainly 
appeal is an old and valuable part of legal 
machinery, a safety device that should not 
be discarded with the easy phrase, “We 
cannot say that the judge of the trial court 
was wrong. He saw the witnesses.” 
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Items in Brief 








California “Penalty Assessment” 


Is Unpopular With Judges 


California traffic judges are disturbed 
about a new law which went into effect the 
first of the year requiring them to collect a 
“penalty assessment” of one dollar for every 
twenty-dollar fine, to reimburse the state 
government for funds used in driver educa- 
tion. 

“In my opinion,” said Municipal Judge 
Charles J. Griffin of Beverly Hills, “this is a 
direct attempt by the state legislature to use 
the courts as a means of levying taxes. I will 
enforce the law in my court, but the amount 
of the fine will take into consideration the 
added penalty assessment.” 


The 1954 Awards of Merit 


The first place Award of Merit of the 
American Bar Association for state associa- 
tions of the first division (the 24 most 
populous states) went to the Florida Bar 
Association for its broadscale public rela- 
tions program, its sponsorship of legal ethic 
institutes and the streamlining of rules of 
civil procedure in Florida courts. Honorable 
mention certificates went to the state bar as- 
sociations of Illinois, Minnesota and Wiscon- 
sin. 

Among state associations of the second 
division (the 24 smaller states) the award 
went to the State Bar Association of North 
Dakota, with the Bar Association of the 
State of Kansas receiving honorable mention. 


Office of Coroner Called Outdated 


The ancient and often politically coveted 
office of coroner would disappear from the 
American scene if all the states adopted a 
model post-mortem examinations act that 
was approved recently at a meeting of The 
National Conference of Commissioners on 
Uniform State Laws. The Commissioners 
decided “after discussions that began two 
years ago, that the office of coroner was 
scientifically out of date in the modern world. 
It voted, 37 to 0, to recommend the adoption 
by all state legislatures of a model act drafted 
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by six prominent organizations. This model 
law was published in pamphlet form by the 
National Municipal League in 1951. Copies 
are still available for 50 cents each from the 
American Judicature Society or the National 
Municipal League. 


Small Claims Court 
to Test Night Sessions 


Night sessions were started in September 
in Small Claims Court to enable New York’s 
wage-earners, housewives and shopkeepers 
to litigate their disputes without loss of time 
and money from their workaday jobs. Claims 
up to $100 may be filed in the court which 
is part of the city Municipal Court and which 
last year handled 61,000 cases averaging $30 
a claim. Mayor Wagner praised the experi- 
ment to reduce litigants’ costs and said the 
night sessions were intended to “give many 
more people the opportunity to seek justice 
and defend themselves against unjust claims 
without loss of earnings.” 


If the test is a success, legislation will be 
introduced in the state legislature to give 
official status to the referees. Court attend- 
ants, clerks and other personnel are serving 
without pay so the experiment is not costing 
the city any extra pay. 


New York Appellate Courts Will Try 
To Cut Cost of Appeals 


Experiments to reduce appeal costs were 
begun September Ist in the eastern upstate 
area by the Appellate Division, Third De- 
partment, of the Supreme Court. In general, 
the plan will allow a litigant to use a type- 
writer and a mimeograph to reproduce docu- 
ments. Expensive printed copies are now re- 
quired. The plan follows suggestions of the 
Temporary State Commission on the Courts. 
New York is one of only twelve states still 
requiring the printing of briefs and records. 
The high cost of this system has long been 
criticized at deterring many persons from 
pursuing their legal rights. The commission 
estimates that adoption of simpler reproduc- 
tion systems for court documents could re- 
duce the cost to litigants in an average case 
involving a 200-page record from nearly $800 
to about $500. 
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Can You Afford 
A Lawyer? 


Can you afford legal protection and 
guidance? Certainly you can! Competent, 
responsible legal service is within the reach 
of everyone. 


A lawyer bases his fee upon the benefit 
you receive from his services and upon the 
time and effort he has expended in your 
behalf. However, if you can't afford to pay 
the customary fee, this fact is taken into 
consideration by the lawyer in establishing 
the fee. He assumes as his first responsi- 
bility the duty of seeing that every member 
of the community is able to secure a 
lawyer’s services when needed. 


Actually, a lawyer’s services are inexpen- 
sive—especially if he is consulted in time. 
He is trained to help his client avoid errors 
and mistakes—which is far less costly than 
trying to correct mistakes after they have 
been made. 


Many of the transactions in which you 
engage involve legal questions which only 
a qualified lawyer is trained to answer. 
His advice and counsel in advance fre- 
quently will save you money and difficulties 
later. It will certainly bring you greater 
security and peace of mind. 


Protecting Your Personal Rights 
And Privileges— 


Craighead County 
Bar Association 


As a public service, The Arkansas Bar Association is joining 
with local bar associations in sponsoring informational 
articles dealing with legal matters of public interest. This 
is one in a series of such articles. 











THE ARKANSAS BAR ASSOCIATION offered to 
match local bar associations dollar for dollar in the 
expense of paying for these advertisements. This is 
the third of a series of eight. 
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The Reader’s Viewpoint 








Courtroom Publicity 
In India 


It might interest you to know that through 
the courtesy of a friend I have recently seen 
' some issues of your nicely got-up journal and 
have read its contents with avidity. Your ex- 
citing presentation of the subjects is credit- 
able inasmuch as you throw quite a light on 
your system of legal problems in administra- 
tion which can be profitably read and fol- 
lowed wherever people are interested in law. 

As a journalist myself (having worked as 
Indian representative for many American and 
English papers and news offices) I greatly 
liked your articles “A Newspaper Editor 
Looks at Canon 35” and “The Judge and 
Courtroom Publicity” in your issue for April 
1954. This kind of controversy is possible in a 
country like America only — we, out in India, 
look at court proceedings with great respect 
and the public generally does not look to 
courts for interesting news and dramatics. No 
comments and no sob-stuff, etc., is allowed 
in papers while a case is going on, for we 
have strict laws while a case is sub-judice. 
Moreover, it is rarely when any newspaper 
publishes day-to-day proceedings of a case — 
what is generally done is that extracts from 
judgments are summarized in papers. We do 
not look on murders, or enticement cases as 
so sensational as to be interested in the 
deposition of witnesses from day-to-day. 
Political cases against well-known leaders 
like late Mahatma Gandhi, Pandit Jawaharlal 
Nehru attracted attention not so much as 
“cases” but as part of the political struggle 
that was going on at the time against British 
rule in India — but then the courts were spe- 
cially held behind closed doors in jails and 
there was strict censorship against sensation- 
alism (for fear of riots, etc.) Since the end 
of British rule we are following British 
methods for dispensation of justice and our 
judiciary is independent of the government 


and its policy, and even where government is 
party to any case it is treated as an ordinary 
litigant receiving such criticism as any party 
of a case would get in similar circumstances. 


My own feeling is that court’s dignity can 
be maintained —and not when you hold it 
with a battery of cameras and microphones 
and other publicity arrangements to satisfy 
the news-hungry appetite of subscribers of 
television, etc., which happily have not yet 
come to India. 


You are at liberty to publish the whole 
or part of it in your paper. 
I shall be grateful if you send me a copy 
of your journal regularly. 
With greetings, 
Munsut KANMAIYALAL 


Advocate High Court 
“Krishnakunj” Panchkoshi 
Samita Road, 

Allahabad 3, India 





Court Rules Should Not 
Be Made by Legislatures 


I have just finished reading the addresses 
recently given at a meeting of the American 
Judicature Society by Hon. Philbrick McCoy 
and Mr. N. R. Howard, upon the highly 
controversial subject of making photographs 
and electrical recordings in courtrooms dur- 
ing the progress of trials, and broadcasting 
and telecasting the proceedings. Though I 
am by no means addicted to the practice of 
writing “letters to the editor”, I find myself 
unable to resist writing a few comments upon 
this matter. 

First, | wish to express satisfaction that the 
Society has seen fit to afford an opportunity 
for a full statement of each side of this con- 
troversy, in which the press, or that segment 
of it which is demanding, as a matter of con- 
stitutional right, that its representatives be 
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allowed to invade halls of justice and create 
an atmosphere of excitement, tension and 
embarrassment utterly incompatible with dis- 
passionate search for truth, has had too 
great an advantage, with its daily facilities 
for influencing and prejudicing the public 
mind with spurious pleas for publicity as 
“education” of the people. So anxious are the 
“news” venders for sensational material for 
sales-promoting headlines and stories and 
television shows that they persistently ignore 
the essential fact that the courts were never 
intended to be agencies of public entertain- 
ment or, primarily, even of public education, 
but institutions for the ascertainment of truth 
and rendition of justice —though undoubt- 
edly courts may and often do, when legiti- 
mately resorted to by members of the public, 
afford opportunities for valuable education 
in the processes and objectives of our system 
of justice. 


But the able argument of Judge McCoy 
in defense of the thirty-fifth Canon of Judi- 
cial Ethics leaves little or nothing to be added 
to the case of the bench and bar for orderly 
quiet and decorum, and a measurably un- 
excited atmosphere of inquiry into facts, in 
trials; and certainly Mr. Howard’s address 
pretty thoroughly sums up the opposing and 
hardly disinterested views of those segments 
of the press for which he speaks. It is another 
aspect of the debate, not touched upon by 
Judge McCoy, probably because he had not 
anticipated its injection by Mr. - Howard, 
which has especially caught my attention, 
and which I think calls for special notice. 

I refer to Mr. Howard’s suggestion that 
rules for the conduct of trials, regulating the 
courtroom behavior of strangers to the trial 
as well as of the judge, jury, counsel and wit- 
nesses, including those rules related to the 
preservation of a judicial atmosphere, should 
be prescribed by the legislatures instead of 
the courts. I cannot think of any more 
pernicious scheme for destroying the inde- 
pendence of the courts and frustrating the 
proper discharge of their functions. It has 
taken several generations to restore to the 
courts a fair measure of their proper authority 
to make their own rules without stultifying 
interference by the legislatures, and any such 
backward step as Mr. Howard proposes 
would be nothing less than a calamity. 
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It is easy to understand the motive. Legis- 
lators are naturally more susceptible than 
courts to influence of highly vocal groups 
such as could easily be led by sensational 
newspapers to demand the satisfaction of 
their own hunger for sensation. Though most 
readers and most radio listeners and tele- 
vision addicts would undoubtedly refrain 
from exerting pressure upon legislators, there 
would be many who would exercise no such 
restraint. When the legislatures take over 
control of the courts and courtroom conduct, 
in order to be in a position to gratify the 
prurient and sadistic curiosity of the most 
unthinking elements of our people, our con- 
stitutional guarantees of fair trial of criminal 
cases, or dispassionate administration of civil 
justice in cases involving curiosity-arousing 
factors, will be well on the way to destruc- 
tion. If Mr. Howard were to have his way, 
the most important achievements of the 
American Bar Association and the state as- 
sociations, and of their respective committees 
on judicial administration and legal reform 
in the last quarter century, in the improve- 
ment of our jurisprudence, would be nulli- 


fied. 


I am far from being unappreciative of the 
value of a free press in a free society, indeed 
its absolute necessity; but that is far from 
saying that the press, in order to be “free”, 
must be at liberty to invade the places where 
sacred and essential functions of free govern- 
ment are being performed, to frustrate the 
exercise of those functions by exciting, un- 
nerving and humiliating the participants, or 
by spying out and exposing facts and delib- 
erations whose secrecy, at least temporarily, 
is essential to the security and welfare of the 
people for whose interests Mr. Howard pro- 
fesses concern. 


If courts, then why not diplomatic confer- 
ences, about which no doubt many television 
fans might be understandably curious? The 
constitution which they invoke in support of 
their demands would most certainly never 
have been formulated and adopted in the 
convention of 1787 if these ideas of publicity 
had then prevailed. 

LorEN E. SOUERS 
1200 Harter Bank Building 
Canton 2, Ohio 
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Juvenile Court 
vs. Family Court 


I have received letters from Mr. George E. 
Brand and Dean Albert J. Harno in regard 
to the American Judicature Society member- 
ship. I am familiar with the work of the So- 
ciety and am almost ashamed that I have not 
joined without the special invitation which 
was sent to me. 

Might I suggest that some attention should 
be given to the stepchild of the judicial sys- 
tem, at least in Michigan, that is, the probate 
courts. 

Another subject for inquiry would be the 
question of either a separate juvenile court 
or a family court. Recently there has been 
some consideration cf combining the juvenile 
court into a family court and up to the pres- 
ent time I have seen very little discussion of 
the objections to such a reorganization. It 
would seem to me that there are objections 
which should be considered, although their 
validity might be subject to argument. The 
main objection I see is that normally in a 
divorce action, if that is to be handled by a 
family court, both parents are represented 
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by attorneys, which leaves the child at a dis- 
advantage. Our present system of juvenile 
courts enables the court to give its full at- 
tention to the interests of the child primarily 
with, of course, due attention to the rights of 
the parents. 

DonaLp T. ANDERSON 
Judge of Probate 
County of Kalamazoo, 
Michigan 





Status of Past Presidents 


of State Bar Associations 
(Continued from page 85) 

West Virginia — No organization. At some 
recent annual meetings of bar, informal 
dinners of past presidents, with guest 
speakers for the meeting, have been held. 

Wisconsin — No organization. Meet infor- 
mally at annual meeting in June. 

Wyoming — No organization. Custom has 
grown up in last six or eight years whereby 
all of the past presidents meet for dinner at 
annual meeting, generally at the expense of 
incumbent president. 





The Literature of 





Judicial Administration 








BOOKS 


In the midst of the hustle and bustle inci- 
dent to removal of the American Judicature 
Society's offices from Ann Arbor to Chicago, 
we have gotten far behind with our reviews 
of current books in the field of judicial ad- 
ministration. The review shelf is loaded with 
interesting-looking volumes that we haven't 
even had a chance to read, let alone review. 
Among them we see such titles as Judge 
Medina Speaks, Blaustein and Porter's The 
American Lawyer, and Harrison Tweed’s his- 
tory of the Legal Aid Society of New York, 
all of which we are anxious to read, together 
with some more technical works such as 
Legislative Drafting by Reed Dickerson, and 


the U. S. Children’s Bureau’s Standards for 
Specialized Courts Dealing With Children. 
In an early issue after the move, we hope to 
bring our readers up to date on 1954 publica- 
tions in this field, including all those men- 
tioned and a great many more. 





ARTICLES 


“Today’s Associations and Tomorrow’s Bar,” by 
John E.. Berry. Ohio Bar, June 21, 1954, pp. 495-502. 

“Calendar Congestion Can Be Avoided,” by Joseph 
C. Zavatt. New York State Bar Bulletin, June, 1954, 
pp. 127-133. 

“What Is the Logjam Problem?” by Maxine Boord 
Virtue. Federal Rules Decisions, April, 1954, pp. 
207-215. 

“Legal Aid: Its Concept, Organization and Impor- 
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tance,” by John S. Bradway. Louisiana Law Review, 
April, 1954, pp. 554-567. 


“The Legal Reference Plan,” by Irving Gotlieb. 
The Bench and Bar of Minnesota, June, 1954, pp. 
27-34. 


“Lawyer Referral Service in 1954: Legal Advice 
for Those with Jobs,” by Theodore Voorhees. A.B.A. 
Journal, July, 1954, pp. 578-581. 


“The Biography of a Lawsuit: The Cost of Justice,” 
by Harry D. Nims. A.B.A. Journal, July, 1954, pp. 
575-577. 


“Use and Abuse of Demonstrative Evidence: The 
Art of Jury Persuasion,” by Joseph H. Hinshaw. 
A.B.A. Journal, June, 1954, pp. 479-482, 539-543. 

“The Complement of Court and Counsel,” by 
David W. Peck. The Record of the Association of 
the Bar of the City of New York, June, 1954, pp. 
272-286. 


“The Courts, the Public and the Bar,” by Arthur T. 
Vanderbilt. (Part II) Bar Bulletin (N. Y. Co. 
Lawyers Assn.), May, 1954, pp. 11-17. 


“Cooperation Between Physicians and Attorneys— 
The Cincinnati Experiment,” by C. Robert Beirne. 
Ohio Bar, June 14, 1954, pp. 475-481. 


“An Evaluation of the United States Court of 
Military Appeals,” by Daniel Walker. Northwestern 
University Law Review, January-February, 1954, pp. 
714-733. 

“The Proposed Criminal Code,” Pro by William A. 
Platz. Wisconsin Bar Bulletin, June, 1954, pp. 20, 
76-77. Con by John H. Schlosser and Brooke Tibbs. 
pp. 21, 66-74. 

“Justice in Poland Today,” by M. S. Korowicz. 
The Record of the Association of the Bar of the 
City of New York, June, 1954, pp. 287-299. 

“The Legal Profession in Czechoslovakia: Its Status 
Under the Communists.” A.B.A. Journal, June, 1954, 
pp. 487-490, 518. 
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“Shall We Have Standard Jury Instructions?” by 
Frank L. Pinola. Dickinson Law Review, June, 1954, 
pp. 354-362. 


“The Grand Jury—Purpose and Procedure,” by 
Bernard J. Moran. Illinois Bar Journal, August, 1954, 
pp. 904-909. 


“Discovery and Pre-Trial,’ by Benjamin W. Jayne. 
The Detroit Lawyer, August, 1954, pp. 117-120. 

“Pre-Trial Conferences with Witnesses and Open- 
ing Statement to the Jury,” by William Bruce Hoff. 
West Virginia State Bar News, July, 1954, pp. 251- 
253. 

Fair Trial—Free Press (a panel discussion). New 
York State Bar Bulletin, July, 1954, pp. 202-225. 


“Public Relations—Are We Meeting Our Obliga- 
tions?” by Loyd Wright. The Detroit Lawyer, July, 
1954, pp. 105-109. 

“The Lawyer Referral Service: The Medium-Size 
and Smaller Communities,” by Theodore Voorhees. 
A.B.A. Journal, August, 1954, pp. 663-665. 

“The Organized Bar of America,” by E. Smythe 
Gambrell. A.B.A. Journal, August, 1954, pp. 667-671. 


“A New Judicial Article for Illinois,’ by Barnabas 
F. Sears. A.B.A. Journal, September, 1954, pp. 755- 
758, 804-807. 


“New Jersey Streamlines Her Courts,” by Joseph T. 
Karcher. A.B.A. Journal, September, 1954, pp. 759- 
762. 


“Making the Record,” condensed by Beryl Finley. 
Journal of the Missouri Bar, September, 1954, pp. 
149-152. 


“The Value of Honor in the Practice of Law,” by 
Howard Dattan. The Journal (Oklahoma Bar Assn.), 
July 31, 1954, pp. 1423-1429. 

“Lawyers are Essential to Liberty,” by Laurance M. 


Hyde. Journal of the Missouri Bar, July, 1954, pp. 
99-100. 





New Members of the American Judicature Society 


ALABAMA 
ALEXANDER CITY 


Luther Ingalls 
Charles H. Wampold, Jr. 


GEORGETOWN 
Daniel J. Layton, Jr. 


DISTRICT OF COLUMBIA 
WASHINGTON 


Henry L. Bowden 
Mary R. Brady 


Wilbanks and Wilbanks 
ANNISTON 

W. D. DeBardelaben 

Wilkes C. Robinson 
ATMORE 

Frank G. Horne 
BIRMINGHAM 

Hugo L. Black, Jr. 

Albert Boutwell 

Frank M. Dixon 

Benjamin Leader 

William 8S. Pritchard 

Thomas E. Skinner 
FLORENCE 

W. H. Mitchell, Jr. 
JASPER 

John D. Petree, Jr. 
MONTGOMERY 

Victor H. Ballard 

4. H. Berman 

Drayton N. Hamilton 

R. S. Hill, Jr. 


OPELIKA 

0. P. Lee 
OZARK 

Charles 0. Stokes 
ROCKFORD 

Robert J. Teel 
TROY 

Oliver W. Brantley 
UNIVERSITY 

J. Jefferson Bennett 


ARKANSAS 
LITTLE ROCK 


Herschel H. Friday, Jr. 


CALIFORNIA 
LOS ANGELES 

Frank E. Howard 

DELAWARE 
DOVER 


Ernest V. Keith 
William J. Storey 


James M. Tunnell, Jr. 
MILLSBORO 
Meyer Ableman 
WILMINGTON 
John M. Bader 
k. N. Carpenter, II 
Herbert L. Cobin 
Joseph D. Craven 
Robert E. Curtin 
Leonard G. Hagner 
Rodney M. Layton 
William Poole 
W. Prickett 
Jackson W. Raysor 
William G. Reynolds 
Charles A. Rittenhouse, III 
Thomas E. Taulbee 
James J.’ Walsh 
August F. Walz 
J. D. Winslow 
Henry A. Wise, Jr. 
Clement C. Wood 


John B. Bennett 
Overton Brooks 
Gerald R. Ford, Jr. 
Philip McCallum 
Edwin F. Stetson 


FLORIDA 
ORLANDO 
Wm. McHardy Berson 


GEORGIA 
ALBANY 

George W. Smoak 
ALMA 

R. E. Lawson 
ATLANTA 

Ellis Arnall 

John D. Bansley, Jr. 

Rache Bell 

Donald C. Bentley 

M. H. Blackshear, Jr. 

Isidore A. Blanch 


S. M. Brady 
Charles G. Bruce 
4. Paul Cadenhead 
1. T. Cohen 

N. Knowles Dav ix 
Cam D. Dorsey, Jr 
Edward E. Dorsey 
John A. Dunaway 
Newell Edenfield 
Margaret H. Fairleigh 
ht. E. Fendler 
Joseph J. Fine 
Alex P. Gaines 
Reuben A. Garland 
David Gershon 
Julian D. Halliburton 
Robert B. Harris 
Mose 8S. Hayes 

T. Grady Head 
Herman Heyman 
Scott Hogg 

4. Winston Hut? 
RK. Beverly Irwin 
Herbert Johnson 
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J. Frank Kemp 
Frank Lawson 
Joseph E. McDevitt 
Pope B. McIntire 
Dan MacDougald 
Edgar A. Neely, Jr. 
Guy Parker 
J. Wilson Parker 
Tommie Parris 
Carolyn M. Pennisi 
Durwood T. Pye 
John W. Ralls 
Joseph C. Rary 
R. J. Reynolds, Jr. 
John M. Roberts 
Walter M. Rodgers, Jr. 
Francis Shackelford 
Laird W. Shull 
O. Frank Taylor 
Grace W. Thomas 
Paul Webb 
Edward 8S. White 
William J. Wilkerson 
Jesse M. Wood 
Louis D. Yancey, Jr. 
AUGUSTA 
J. Paul Stephens 
John Bell Towill 
BAINBRIDGE 
J. Willis Conger 
BLUE RIDGE 
Herman J. Spence 
BRUNSWICK 
L. J. Bennet 
Winebert D. Flexer, Il 
James B. Gilbert 
John J. Gilbert 
A. A. Nathan 
Philip 8S. Ringel 
Robert Asa Sapp 
Joseph A. Whittle 
BUCHANAN 
Donald B. Howe 
CALHOUN 
Y. A. Henderson 
CAMILLA 
Edward T. Hughes 
CANTON 
H. G. Vandiviere 
CARROLLTON 
Samuel J. Boykin 
Lary W. Robinson 
Robert D. Tisinger 
COCHRAN 
Bertram G. Oberry 
COLUMBUS 
Hubert Calhoun 
Kenneth D. Deaton 
Dana Blackmar Drake 
Ernest C. Hadley, Jr. 
Howell Hollis 
DALLAS 
W. A. Foster, Jr. 
DAWSON 
James G. Raines 
DECATUR 
Fred W. Kerr 
DONALSONVILLE 
Julian Webb 
DOUGLAS 
Rufus A. Moore 
ELLAVILLE 
Troy G. Morrow 
EMORY UNIVERSITY 
Ben F. Johnson, Jr. 
GAINESVILLE 
Emory F. Robinson 
GRIFFIN 
Claude Christopher 
HAPEVILLE 
Robert C. Chinn 
HARTWELL 
Wm. Carey Skelton 
IRWINTON 
Victor Davidson 
JACKSON 
Richard W. Watkins, Jr. 
LAGRANGE 
L. M. Wyatt 
MACON 
Mallory C. Atkinson 
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Ed. L. Benton 
Charles J. Bloch 
John P. Cowart 
John J. McCreary 
T. Baldwin Martin 
John D. Mattox 
MANCHESTER 
George C. Kennedy 
MARIETTA 
Faine Chambers 
James T. Manning 
Raymond M. Reed 
MILLEDGEVILLE 
George S. Carpenter 
Frank O. Evans 
Erwin Sibley 
MOULTRIE 
Emory M. Hiers 
Hoyt H. Whelchel, Jr. 
NORCROSS 
D. B. Phillips 
PRESTON 
Cleveland Rees 
QUITMAN 
George R. Lilly 
ROME 
Slaton Clemmons 
Wade C. Hoyt, Jr. 
Jack Rodgers 
John R. Simpson 
SAVANNAH 
A. Pratt Adams, Jr. 
Harry P. Anestos 
Joseph B. Bergen 
William F. Braxiel 
Thomas J. Dillon 
J. D. McLamb 
George E. Oliver 
Malberry Smith, Jr. 
SMYRNA 
John B. Kelley 
SPARTA 
G. Lee Dickens, Sr. 
SUMMERVILLE 
Archibald A. Farrar 
TALBOTTON 
George R. Jacob 
THOMASVILLE 
Roy M. Lilly 


VIDALIA 

William T. Darby, Sr. 
WARNER ROBINS 

Calvin B. Oliver 
WARRENTON 

Crawford L. Pilcher 
WASHINGTON 

Earle Norman 
WAYCROSS 

Q. L. Garrett 

Frank B. McDonald, Jr. 

Larry E. Pedrick 

Joe Schreiber 
WOODBINE 

Benjamin R. Martin, Jr. 


KENTUCKY 


NEWPORT 
Frederick M. Warren 


LOUISIANA 
ABBEVILLE 
Edward F. LeBlanc 
ALEXANDRIA 
William A. Culpepper 
C. H. Downs 
Walter M. Hunter 
William C. Roberts 
BASTROP 
Mack E. Barham 
BATON ROUGE 
P. C. Barrios 


Frederick A. Blanche, Jr. 


Robert P. Breazeale 

Laurance W. Brooks 

Mary Belle Huff 

C. Dupre Litton 

Wilburn V. Lunn 

Sargent Pitcher, Jr. 

Thomas B. 

E. Leland Richardson 

C. Lenton Sartain 

Jimmy M. Stoker 
BENTON 

Walter O. Bigby 


CAMERON 
Jennings B. Jones, Jr. 
COLUMBIA 
Vinson M. Mouser 
COVINGTON 
Victor V. Blackwell 
J. Monroe Simmons 
CROWLEY 
J. Lyle DeBellevue 
DERIDDER 
Allen R. LeCompte 
FERRIDAY 
William C. Falkenheimer 
FRANKLINTON 
France W. Watts, Jr. 
HAMMOND 
Louis J. Ourso, Jr. 
Ben N. Tucker 
HOUMA 
Claude Ellender 
Louis Watkins 
Elward Wright 
JONESBORO 
Archie R. Estess 
LAFAYETTE 
Kenneth J. Bailey 
William H. McBride 
Joseph Onebane 
Kalist J. Saloom, Jr. 
LAKE CHARLES 
R. W. Farrar, Jr. 
Warren E. Hood 
Robert T. Jorden 
Robert Laws 
MARKSVILLE 
Benjamin C. Bennett, Jr. 
Chester J. Coco 
MONROE 
Thomas W. Davenport 
Robert T. Farr 
Allen B. Guthrie 
Murray Hudson 
Hewitt B. Johnson 
Thomas W. Leigh 
C. T. Munholland 
NEW IBERIA 
George D. Ernest, Jr. 
C. Arthur Provost 
Anatole J. Resweber 
NEW ORLEANS 
Robert B. Acomb, Jr. 
Charles J. Babington 
Bernard J. Bagert 
Rudolph F. Becker, Jr. 
George R. Blue 
Albert S. Boisfontaine 
Francis J. Broussard 
Benjamin T. Brown 
Andrew P. Carter 
Fred J. Cassibry 
John T. Charbonnet 
Paul E. Chasez 
Louis B. Claverie 
James J. Coleman 
Mary H. Connolly 
James E. Courtin 
John W. Cox 
M. E. Culligan 
M. E. Culligan, Jr. 
Malcolm L. de la Houssaye 
Ed. J. de Verges 
Richard A. Dowling 
John J. Dutel 
Bernice Englert 
George T. Fisher 
Ira 8. Flory, Jr. 
Gerald J. Gallinghouse 
Herbert J. Garon 
Walter F. Gemeinhardt 
Dom C. Grieshaber 
Wilmer G. Hinrichs 
Ralph L. Kaskell, Jr. 
Martin E. Kranz 
Brittmar P. Landry 
Louis G. Lemle 
Floyd W. Lewis 
James I. McCain 
Stanley McDermott 
Louis A. Mahoney 
M. Hepburn Many 
Sumter D. Marks, Jr. 
Kalford K. Miazza 
Edmond G. Miranne 


James J. Morrison 
John M. Myers, Jr. 
Arthur J. O’Keefe, Jr. 
James O’Niell 
Leonard Oppenheim 
Clement F. Perschall 
Jesse Puckett, Jr. 
Robert R. Ramos 
W. Ford Reese 
James D. Rives, Jr. 
Raoul Sere 
Louis G. Shushan 
Jonas C. Sporl 
Frank J. Stich 
Rupert A. Stuart 
Walter J. Suthon, III 
Robert D. Swezey 
Howard J. Taylor 
Jack W. Thomson, Jr. 
John G. Weinmann 
Thomas A. Williams 
J. Barbee Winston 
Henry Worner, III 
J. Skelly Wright 
Morris Wright 
NEW ROADS 
J. Thomas Jewell 
Joseph P. Jewell, Jr. 
OPELOUSAS 
Kenneth Boagni 
Harry B. Garland 
PLAQUEMINE 
J. Evan Delahaye 
RAYVILLE 
Elisha P. Norman 
ST. MARTINVILLE 
Emile J. Duchamp 
Alex. P. Rouly 
Earl H. Willis 
SHREVEPORT 
Isaac Abramson 
James J. Butler 
William H. Cook 
Thomas P. Fitzgerald 
Charles O. Hardey 
Edward C. Hickman 
C. B. Prothro 
Milton C. Trichel, Jr. 
W. Scott Wilkinson 
James A. Van Hook 
TALLULAH 


Edgar H. Lancaster, Jr. 


THIBODAUX 
Donald L. Peltier 

VACHERIE 
Charles 8. Becnel 


MAINE 


AUGUSTA 

Robert B. Williamson 
BANGOR 

George F. Eaton 

Harold A. Towle 
BAR HARBOR 

Edwin R. Smith 
BATH 

Lynn M. Bussey 
BIDDEFORD 

Joseph E. Harvey 
CAMDEN 

David A. Nichols 
DAMARISCOTTA 

Ralph A. Gallagher 
FARMINGTON 

Benjamin Butler 
FREEPORT 

Paul L. Powers 
KENNEBUNKPORT 

Frederick P. O’Connell 
LEWISTON 

Frank M. Coffin 
MILLINOCKET 

John F. Ward 
NORWAY 

Frank W. Bjorklund 
PORTLAND 

Jacob Agger 

Charles W. Allen 

John D. Clifford, Jr. 

Arnold Cooper 

Bernard M. Devine 

Ralph W. Farris 

Archibald M. Knowles 

William B. Mahoney 


Vol. 38, No. 3 


Irving Rothstein 

Walter M. Tapley, Jr. 
SANFORD 

George S. Willard 
THOMASTON 

Robert H. Doe 


MASSACHUSETTS 


BOSTON 
Rodney Robertson 


MICHIGAN 
ALBION 
Philip C. Baldwin 
Otis W. Myers 
ALGONAC 
Edward T. Kane 
ALLEGAN 
Dwight M. Cheever 
Leo W. Hoffman 
ALLEN PARK 
Francis E. Burger 
Karl L. Seavitt 
ALPENA 
Philip J. Glennie 
ANN ARBOR 
Arthur E. Carpenter 
Lewis G. Christman 
Edmond F. DeVine 
Jack S. Dulgeroff 
Samuel D. Estep 
Lynn Watson Ferris 
Jack J. Garris 
Charles W. Joiner 
Ralph C. Keyes 
William M. Laird 
William R. Leslie 
Marcus L. Plant 
Paul L. Proud, Jr. 
Albert J. Rapp 
Walter C. Sadler 
Francis W. Schilling 
Allan F. Smith 
Roy L. Steinheimer, Jr. 
Hugh E. Wilson 
ARMADA 
Wendell H. Lichtenfelt 
BAD AXE 
Donald R. Clark 
BATTLE CREEK 
Harold E. Steinbacher 
Roger N. Turner 
Meta S. Wooden 
BAY CITY 
James W. Baker 
Oscar W. Baker 
Bernard 8. Frasik 
Milton E. Higgs 
Arthur J. Kinnane 
John W. Piggott 
Samuel H. Warner 
BENTON HARBOR 
Robert S. Feldman 
Thomas N. Robinson 
Dale A. Seymour 
Webster Sterling 
BIG RAPIDS 
Albin J. Schinderle 
George Worcester 
BIRMINGHAM 
John F. Dooley 
Milton M. Howard 
Carl F. Ingraham 
Karl G. Sjolander 
DeHull N. Travis 
Cassam A. Wilson 
BUCHANAN 
J. Frederick Bechtel 
CADILLAC 
William R. Peterson 
CARLETON 
Burton Walters 
CASS CITY 
Albin J. Stevens 
CASSOPOLIS 
Wilson G. Eby 
DEARBORN 
James D. Irvine 
Donald A. Knapp 
Bennett B. Wilson 
DETROIT 
Oscar Adelman 
Gabriel N. Alexander 
William R. Althans 
Harry H. Anbender 
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William Appel 
Herman A. August 
Haig Avedisian 
Richard J. Bahls 
Ari M. BeGole 
William A. Bell, II 
James V. Bellanca 
Louis 8. Bernadotte 
Isadore A. Berger 
Russell E. Bine 

R. E. Bliefield 
Robert Blythin 
Frederick R. Bolton 
Arthur Bonk 

Dennis Boyle 
Clarence A. Bradford 
Edmund M. Brady 
Edgar M. Branigan 
Ernest L. Bridge 
Sebastian A. Buffa 
Herbert Burdick 
George E. Bushnell 
George E. Bushnell, Jr. 
Kenneth C. Butler 
8S. Eugene Bychinsky 


William B. Canfield, Jr. 


J. Willard Carpenter 
George H. Cary 
Roman V. Ceglowski 
Robert A. Choate 
Alean B. Clutts 
Avern L. Cohn 
George A. Cooney 
Charles B. Cozadd 
George H. Cross 
Walter A. Crow 
William J. Cunningham 
Lewis Daniels 

Dennis A. Darin, Jr. 
Elvin L. Davenport 
Carl F. Davidson 
Kenneth C. Davies 
Audrew C. Davison 
C. Rees Dean 

Victor H. DeBaeke 
Edward G. DeGree 
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The lawyers are the only group in a 
community who really know how well judicial 
work is being done. The public may right- 
fully look to them to be the first to condemn 
practices or tendencies which they see de- 
parting from the best judicial traditions. 
They have the information to be fair and the 
standing to make criticism effective. Most 
judges covet the bar’s good opinion of their 
workmanship, and, even more, of their honor. 
The highest satisfaction that comes to the 
just judge is a secure place in the respect of 
his profession. If the bar is courageous but 
fair in its demand for high judicial standards, 
it is not likely often to be disappointed. 


—ROBERT H. JACKSON 


LATE JUSTICE OF THE SUPREME COURT OF THE 
; UNITED STATES 

















